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Court of Appesals of New York.
F. 1 duPONT, GLOXE FORGAN & CQ., Appellant
V.
William §, CHEN et al., Respondents,

June 8, 1877.

In a8 civil actlon, the Supreme Court, New York
County, Sidney A. Fine, I, — N.Y.52d -—,
granted plalotiffs motion tp confirm & referee's
report and denjed defendant's rnotion to ser aside
service of symumons and complaint and defendant
eppealed. The Supremes Court, Appsllate Division,
First Judicial Department, 33 AD.2d 812, 385
NY.52d 89, reversed, denied plalntiffs motion,
grated defondentls motion, and dismissed the
complaint and plaintiff appealed. The Court of
Appenls, Jones, 7, held that: (1) referce's report,
confirmed by Special Texrm whose findings were not
. disturbed at Appellate Division, must be teken as
 established for purpose of appeal; (2) under

circumstances, apanment house doorman was o
"person of suitablo- age aud discretion, to whom
sunonons could be delivered, where #t did not
appear that bis dudes were other than these of
rogular aparmment bouse doormman and he had
previously functioned ns responsible commumicator
between sheriff and defendents and (3) under
circumstances, delivery- of summons jo dosrman in
lobby of apartment house was delivery at
defendants' "actual dwelling place,"

Oxder reversad and cause remitisd,

West Headnotes

[1] Appeal and Error €=1094(4)
30k 1094(4) Most Cited Cases

Referee's report, confumed by specia) term whose
findings were not disturbed at appellate divigion,
raust be taken as established for purposes of appeal.
CPLR 5612(g), 5712(c), par. 1.

[2] Canstitutional Law ©=309(1)
92k309(]1) Most Cited Cases

Defendants ware not denied  due  process in
proceeding on motion ip sef aside service of
summens by referce's  assertedly  imputing
credibility w deputy sheriff becamse of his officiel
gtatus, where roferee articulated three grounds for
crediting sheriffs testimony, only one of which was
his status as public official.

[3] Process €279
313k79 Most Ciled Cases

Under circumstances, apartment house dooman
was a "persan of suimble age and discretion,” to
whom summons couvld be delivered, whore it did not
appear that his duties wers other than those of
regular apartment house doormen snd he had
previously functioned as responsible comrnunicator
between shedff and defendanty. CPLR 308, subd.
2‘

[4] Process €78
313%78 Mast Cited Cases

Under eircumstances, delivery of summons in lobby
of apariment houge in which defendants lived,
pracess server baving been denied wadeess to
apartment, wes delivery at defendants’ “actual
dwelling plece,” CPLR 308, gubd. 2.

w705 etw344 %1116 Mortimer Goodmen, New
Yurk City, for appsliant.

Irving 8. K. Chin, New York City, for respandents.

JONES, Judge.

We conclude thal, in at least some circumstances,
an apartmenit house doormen may be "a person of
suiteble age and discretion at the acwal * * ¥
dwelling place” of a tenant in the apartment house
to whom & Bumumons may propecly be delivered for
the purposes of alternative service nnder CPLR 308
(subd. 2).

In this case copies of the summions and complaint
were delivered to the Shariff of the Ciry of New
‘York for persopal service an eech of defendants,
husbend and wife. On Tuesday, Sepicmber 24,
1974, n Deputy Sbexiff went to the apartment house
at 220 West 93rd Street, Manhaitan, in which
defendants resided, It appears that be was permitted
enty and made his way to defendants’ apartment,
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No. 4A, On receiving no responss, he left & cerd
inviting defendnnts to communicate with him, On
Thorsday, September 26, he returned, again wus
permitted ontry and on receiving wo response left
his card under the door of defendanis' *¥+345
apartment far the second time., When he went Back
o the apartment house on Monday, September 30,
he was grooted by the doommun. He idendified
himself wsnd inquired about defendants, After
informing the Deputy Sheriff thet defendents hod
received his message, the doomman would net
permit him 1o go up 1o defendanty’ apartment. *786
The deputy then handed the doarman two copies of
the summons and complaint, ome set for sach
dofendant. On returning to his office the deputy also
mailed copies to each defendant at 220 Wesr 93rd
Street.

Ot the basis of & repart of a special referes mades
efier a hearing, Special Term denied dofendanis'
motion to sct eside the servies, On sppegl the
Appellate Divigion reversed, on the law, granted the
motion and dismissed the complaint. 'We conclude
thit it cannot be said as a matter of law that the
servies was invalid as not o conformiry with the
requirements of CPLR 308 (subd., 2), and
seeardingly we reverse.

[1][2] Inasmuch es Special Term canfirmed the
referee’s veport and its findings of fact were not
disturbed at the Appellate Divizion, we must take

them as esteblished for the purposes af tho prasent .

mppeal (CPLR 3612, subd. (1), <f. CPLR 5712,
subd, (c), par. I)L[FN*] We isject defendants'
contention that in the. factfinding process they
**1117 werw denied due process of law becauze, as
they essert, the referee fmputed “total credibility to
the Deputy Sheriffs testdmony merely because he is
a salaried sworn public official”. The referse
erficilated three grounds for crediting the testimony
of the Deputy Sheriff rather then thar of defendeants
and their witncss, the doprman, oaly one of which
wag the deputy’s stamus ms a public official, The
ather two grounds were that the deputy was u
disintzrested witness (as defendanis’ withesses were
nat) end that his oral testimony st the hearing was
consistent with the contents of his cartificates of
service. We perceivs no basis on which the referes's
detzrmination with respect to the credibility of the
witnesses who appeared before him should be sat
eside as a matter of law,

FN* We note that the parties stipulated to
dispense with a tramseript of the hearing
befors the referee.

[3] Assuming the facts as found by the referec, we
i 1o copsideration of the two igsues of substance
wged by defendants thet the doormen was not "a
person of suitsble ags wnd discretion” and thut
delivery of the pupers to the déorman i the lobby
of the apartment honse ‘was nat "at the actug] * ¥ *
dwelling place" of defendants. Again we reject |
defendants' contentions. : '

AL the outset we note that the provisions of the
Civl]l Practice Law and Rules with respect to
personal service were significantly recast with the
amendment of section 308, effective *787
September 1, 1970 (L,1970, ch, 852). In that year
the Judicial Conference sponsored the insertion of
new subdivision 2. Prior 1o that time delivery of the
gumgmons to & person other than the defendani
bimself (except 10 an agent designated for service)
was Impermissible unless, efier diligent effar,
personal  delivery- could not be made 1o the
defendant. The prior provisions had thus authorized
substituted service but not altermative service. The
pew type of altemnative service was carefully
defined, hed to be accompenied by mailing to the
pérson 7o be scrved, mnd required swrict proof of
service, Because of the 1970 amendment any
consideration of whether due diligence was or was
not used in an effort to meke delivery io thase
defendants in person is irrelevant.

We conclude that it canmot be sald a5 & mater of
law that the doorman was not "a person of svitable
age and discrstion" within the contemplation of
subdivision 2 of section 308, There 15 nothing in
this record to suggest, nor indeed do defandants
claim, that the duties of this particuler doorman
were other than those of the rogular apartment
*#+346° house doonman to screen callers, fo
announte visitors and to accept messages and
packages for delivery to the tenants. Moreover, here
the referee found explicitly that this doorman had
fimctioned &5 a regponsible communicatar; he had
informed the Deputy Sheriff that defendmuts had
received the larter's message. The source of this
information must have been the defendants
themselves, There is nothing to defendanis' claim
that to be “a person of suitable sge end discretion®
the particuler individoal must have ‘a family
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relationship" with the defendant Nor is thers any END OF DOCUMENT
other basis for setting aside, as a maiter of law, the

detcrmination of the ruferee that this doorman came

within the contemplation of CPLR 308 (subd. 2) a8

"a person of suitable age and discretion®. (Cf 1

Weinstein-Korn-Milfer, N.¥. Civ, Prao, par

308.13) '

[4] We also conclude that it cannot be held as s
mettor of lew that delivery of the papers in the
lobby of the spartment bouse in the circumstances
disclosed here was not dellvery "at the actuel
dwelling place" of defendarits. It Is not disputed that
defendants resided in apartment No. 4A. In our
analysis if & process server is not’ permitted 1o
proceed to the actual apartment by the doorman oy
some other emplayes, the outer bounds of the actual
dwelling place must be deemed fo extend to the
location 2t which the process server's progress is
arrested. In this instance that lovation was the Jobby
of the %798 apartment house. While it would
probably be sufficient for pmrposes of the gimtute if
the defendant wers 5 tenant in an apariment house
in which, es & matter of practice, the doorman was
under instructions not to admit callers without the
consent of the temants, In this case the infercnce
*%1118 was avnilable to the referee thar having
been admitted on the 24th and 26th, when the
Deputy Sherifl was berred by the doorman on the
30th, it was #t the specific direction of others. At
lewst it cannot be held ms & mauer of law on this
record that the actien of the doorman in mfusing
permission to the Deputy Sheriff to procced to
aparirmnent 4A wes not atiributable for purposes of
this statate to defendants,

Accordingly, the order of the Appsllate Division
should be reversed, with costs, and the case
remitted to that court for a rewew of the facts (
CPLR 5613).

BREITEL, C. I, and JASEN, GABKIELLIL
WACHTLER, FUCHSRERG and COQOKE, JJ,
corcur,

Order reversed, with costs, and the case remitied to
the Appeliate Division, First Department, for
further proceedings in accordance with the opinion
hereln.
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