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P- D e S i k  w&e not dcnied duo proccss 

proceeding can motion l o  set mide %mice ~f 
sumrncns by referee's s s m d l y  imputing 

Court of Appeals of New York credibility A, deputy s h ~ M  becansc of his officiaI 
smtus, where referee articlilated three grounds far 

k, I. duPONT, GLOW FORGAN & Co., Appellant creclitlng sherifi t@jmony, only ode of which was 
Y. his status es public official. 

William S, CHFM et al., Respondmta. 
[3] P r n w  -9 
3 13 k79 h4ort Cited Cases 

Juve 9, 1977. 
Under circurnstantes, apartmmt house d o o m  
was a "person of suit&le age and discretion," to 

h a civil action, B e  Supmme Caw, New Pork whom summan$ codd be dclivcred, who* it did not 
County, Sidney A. Fine, J., -- N.Y.SZd --, appsw hat his dmes wen other thm those of 
granted glalmiffe motion to c o r S m  a referee's regulw apartrnoni house doorman and he hsd 
report and denied defendant's motion to set aside preuiously fanotioned as responsible ~omrnunicator 
service of vwnunons and ~arnplaint and defendmt between shw'ff ~ n d  defendants. CPLR 308, subd. 
tappealed. Tht Supreme, C O W  Appellam Division, 2,  
First Judicial Department 53 A.D.2d 812, 385 
U.Y.S2d 89, rtvened, dcnicd plalnti@s moti~n, 141 Process -8 
granted dofos&htte motion a d  dhmissed the 3 13 k78 Most Cited Cases 
complaint and plaintiff appwlad. The Court of 
Appeals, Jones, J,, hald that; (1) ralkrtals rapart, Undbr circurastaow, delivsry of summons in \&by 
cbnfimed by Special T m  whose findings were not of apartment b o w  in which defandantr lived, 

, disturbed at Appellate Diuisiop, musr be taken as paceas server I~avlng been denied a W  to 
, established for purpose of appeal; (2) under agartment, was deliwry at: defandants' "actual 
circurnsthoes, apmment howe dobtman was a . dwelling place," CPLR 308, subd. 2. 
"prson o f  suitablo age and discretian," to whom *795 +**%4 **I116 Marbea Goohan, New 
sUmmons could bo &livered, where it did not York City, k t  appallant. 
appear thal his d u t i ~  W 6 X  bther &an those bf 
regular apamnent house doorman and he had In;ing S. R Chin, New Yo&L City, for rospondea~. 
qrwlou~ly fhndionad a3 responsible obmmunimtor 
between .sheriff and defendants and ( 5 )  under 
oircumslwces, delivery of summons lo d~aman in 
lobby af 8patn4q11f house was delivery at JONES, Judge. , 

dbfendantsq "actual dwelling placa," 
We   on dude thsi, in pr least eome circumstaaces, 

mder rwerasd and cause remitloti. an apartment house doorman may be "a person d 
sujbble y e  and disererion, at the actual * * * 
dwelling plsce" of a tenant in the apmfment house 

West Eeadnares tn whom a sumrnonv may propbrly be dcliytred for 
the purposes of alternative service undor CPLR 308 

[I] Appeal ahd E r r ~ r  -1ffW4) (subd. 23. 
30k1119q4) Most Cited Cases 

Fn this case copies of tb summons and complaint 
Reform's report, canfmed by special tam whose were delivered to zhe SharW of the City of New 
findihg~ were not di~turbed at appella diviaian, Y ~ r k  for personal service on each of deFendents, 
must be ealcen ps estabIished for purposes of appeal. husband aad wh. On Tuwday, September 24, 
CPLR 56 12(a), 57 12(~), par. 1 . 1974, a Deputy BhaifP went to the a p m e n t  house 

at 220 West 93rd Street, Manhattan, in which 
12) Coasrftullonal b n  -309Cl) defend- rmided, It appears thet be was permitted 
92k309(1) Most C i o d  Wts  enny and made his way rc de&6ndants' a p m b n t ,  
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No. 4A. On recaivlng no response, he left a card 
ipvitihg defendmta VY comanunicate v l t h  him, On 
Tt~ursday, September 26, he returnad, again wbs 
permitted ontry and on recuuing: ao respoaso IcR 
his card under the door of defendants' ***345 
apartnant for the second time. When he went back 
ra Ihe apartment house on Monday, September 30, 
he was grecrcd by. tke doormicn. He idantificd 
himself and inquked about defmdaars. A f t ~ r  
informing the Deputy Sheriff that dcfmdwts had 
mceived his message, the doorman would n& 
petrnit him to go up to defendants' 8partment. Jr796 
me deputy then h d e d  the doorman twa copies of 
thc m m m o n s  and  omp plaint, one Sat Far each 
dafmdant. On rebning t o  his office & depr~Q also 
mailed cqles to each defendant at 220 West 93rd 
Strwt. 

On rhe basis of a repart o f  a special referee made 
efkr a haring, Special Term denied dafoqlanh' 
marian t p  sct wide fh4 scrvice. On sppa5.1 the 
Appellate Division reversed, an tl~e Iaw,.gr~.~~%d the 
motion and disrnlssed the complaint. We c~nclude 
that: it cannot be a i d  as a mattar of law that the 
servios was invaIid as not In cOflformify with the 
roquirernents of  CPLR 308 (subd. 21, and 
sccardhgly we reveme. 

[!][2] Inmuch as Sp& T6m cantimed the 
mbreefs rapon end its fadings of fact ware not 
distutmbed at thu Appallat8 P id~ idn .  we must t a k ~  
them as established for the pU'p~ses uf tho prwenl: . 
*peal (CPLR 5612, subd. (a); cf. CPLR 5712, 
subd, (c], par. I).[PN*] We reject dafdants'  
cantention that in the ffictfinding prooas they 
+*1117 w m  denied due process af law bemuse, as 
chey mseTt;, thc referee imputed "total credibility to 
rht Deputy Sheriffs testimony merely b e ~ a u a ~  hs is 

, 

a salaried sworn public oficialn. Thb refme 
articulated three grounds for crediting the testimony 
of the Depqcy SherlfP rather than that of defcndmts 
and their witnag, rhe doorman., aaly one of wbich 
w the depw's smms as a public official, The 
wher 0 . ~ 0  grouhds were that rhe deputy w s  a 
disinterested witness (a8 defpndscate' witnesses wwcs 
nor) and that his o d  wstjmony at h e  Ilearing was 
wnsistcnr with the conrents o f  bis cartlflcmes of 
service. We pamivo no basis on which f f ~ e  referee's 
dmttrminnticin with respect to thc cradbilib af thn 
witnsssas who appcad before him should ba sst 
asidc L a m a m  of law, 

W WB note that .the parties stipulated to 
CLispense with s transcript o f  the hearing 
before the refwee. 

[3] Assurnipg the facts RS found by the refefm, we 
turn TD consideration of rhe two i~tkues of substance 
urged by &fendants th8t the doc~rmm was not "a 
person of sui~ble agG ~rnd discrl;7ion" and 
delivery of the papers to the dboman in the l ~ b b y  
of the aparfmant house was not "at the a c t ~ d  * * * 
dwelling place" af defendan&. Again we rejsct . 
d6Pendanrs1 contentions. 

AL the autsut w e  note that the pmvlslons nf fir: 
Civil Practice Law and Rules with raspmt to 
pernod service were signMcanrly recast with tfra 
amandmbnt of section 308, effective a197 
September 1, 1970 (L,1970, ch, 852). In hat year 
tbe Judicial Conferme sponsored the insertion of 
new mbdivision 2. Prior t p  that time delivery o f  thb 
summons to s person other than h e  defend& 
hhnseK (~xoept  tb an agent designa*Jd for seryiccr) 
yla lmperrnissibb un lev, afier diligent effarrt, 
prsanal delivmy could not be made l o  the 
defbndant. The prior provisions had thus authorizad 
substhutad service but not alternative service. The 
new type d alternative m i c e  was carefully 
defined, had to be accampanied by mailing to the 
person to ba scrved, md required mict proof of 
aowlct. Becsllsc af rfia 1970 amendment any 
consideration of wl~ether due diligbnce was or WEE 
not used in an &wt to m&e delivery to these 
drfepdants irl person is irrelevant. 

We concluda thst it c m o t  be said as a matler of 
lew that the  doorman ws not ''a person of suitable 
aga nnd dis~;retian" within Bb contemplation of 
subdivision 2 of section 308. There is nothing in 
this record to suggast, nor indeed do defsndadts 
claim, that the d u t h  of this panic~lw doorman 
WEW other than those of the rogular apartment 
***MS. hause doonnan to scrpcn callers, .to 
annbunce visitors a n d  to accept rn&ssages and 
packages fbr deliveo m the t~nants. Moreover, here 
the rmfaree found axplicitly tha this doorman had 
finmionad as a ragponsible cornrnunic@or; be had 
infwncd the Deputy Sheriff hat defcndmats had 
received the h r ' s  message. The source of this 
izlf~rmation must have baen Itim defendants 
ihemselves. Thm is nothing to ddtndsnts' cl& 
that t~ bt: "a, pereon of suitable agB and discretion" 
rho particular individual mu* have "a fumily 
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relati~nship'~ with the defandant Nw is thma ENQ a DOCuMtiNT 
other basis for setting aside. as a mamr o f  law, the 
dct~nination of the ruf~ree that this doorman came 
within the corrtcmplation of CPLK 308 (sub& 2 )  as 
"a person of suitable age and dlscrrrtionR. (Cf. 1 
Weingtem-Kom-Miller, NhY. Ciu, Prao,, par, 
308.13.) 

[4] We also ~onclude that it cannot be held as a 
mattor of law hat delivery of tho papers in the 
lobby of tb apartmmt home in the c i r c m c e s  
disclosed here was not dcllvcry "at the a m a l  
dwelling p b e "  of dcfondmiw. Et I9 not diguted &at 
defendants reaided in aparbnent No. 4A. In ~ u r  
analysis if a procixs server is not' permitted to 
proceed to the -1 apartment by @e doorman or 
iome other employee, he outer bounds of the actual 
dwelling place must be deemed to extend to the 
l w ~ i o n  at wllich the ~ T O G O M  ~~I'VBS'S progross 1$ 
arrested. In this instance that looation was W lobby 
of the *798 apartment house, Whila it would 
probably be s&oiant for purposes o f  the s3dut-e i f  
tb dafdant warm a tmnm in aa nparbnent house 
in ~bich, as a mmer of praotice, the d o m a n  was 
under i h s ~ u ~ o n s  not to admit wUew witlmut We 
consem of the tanancs, in this cws fba infETtnoc 
*"I118 was a~dl6bie; t o  the referee tbt having 
Lswn adntitied on the 24th and 26tk when .the 
Dsputy Sheriff \nlasr barred by the doorman on the 
30th, ft was E the speolfic direction of others. At 
least it cannot be held as a mattar of 1~ on this 
record that the action of thc doormm in mfising 
permission to the Deputy Sheriff to prowed to 
apartment 4A wae not mkibulabla for purposes of 
this stam to defendants. 

Amrdingly, tho order of t b  Appellate Division 
should be rewrsed, with cost$, an4 the m e  
vnritted t4 that court for a rovjw of the fw ( 
CPLIc 56 13). 

BRETJ'EL, C, I, and JASEiN, Q A B ~ L ~ ,  
WACmER,  PUCHEEERG and CODICE, JJ., 
dorcur. 

Order reversed, with costs, md tba caw remitted to 
t he  Appo1lN.e Dlvislon, First Departmanf,, for 
firrChtrr proceedings in ~ccordance with the opinien 
herein. 
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