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!!hpmnc Court, Appellate Division, 
Second Department, New Yo& 

' Erika LsBlauc SPECTOR, m., Respondent, 
v. 

Robed A. BERMAN, AppelIarrt- 
April 7,1986 

Henry F. Sawits, Oarden City, for appellant MuIholland, Minion 62 Roe, Williston Parfc (George L. 
Repetti, of counsel), for respondent 

'In an action to recover damages for p d  inj&es, the defendant appeals from 8n order of thc 
Supmme Court, Nassau County (Kelly, J.), dated March 1,1985, which denied his motion fa an 
order pmhi'biting the plahtiffhrn attempting Savice of process on him upon tht date of a traverse 
h*. Appeal dismissed as moot, with costs. Since we now hold in the companion appeal of 
&ecror v. Bermavt. AmDiv.. 500 N,YSa2d735 [decided herewith] ) that s e ~ c e  of proms on 
February 23,1985, was prop,  no conhoversy remains with respect to the order appealed h a ;  thus, 
this appealismoot(see. & i U k v . ,  62N-X-2_c!a0.6rC1,476N.Y.S.2d 114, 
$?-N..E.2d 482; A4hlh.w OfHemst Corn. v. Clyng_5P_~Y.U307.43 1 N.Y.S.2d 400.409 N.E.2d 876; 
Ga~am1e_ePwsche-Audi ofBav Ri . 97 A D 2  452,,4.67 WA.-- Ahssuu Dust Co. v, 
Ejl&r=.%MZZd 588.382 N.Y$d 120. 

LAZE& J.P., and RUBIN, LAWRENG and KOOPER, JJ, COQCUT~ 

N.Y.A.D. 2 Dept. 1986. 
Spector v. Berman 
500 N.Y.S.2d 1006 (Mem), 119 A.D2d 565 
ENDOFDOCUMENT 
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Supreme C o w  Appellate Division. Second Dcpdmmt, New York. 
. Erika LeBlauc SPECTOR, tbc., Respondent, 

v. 
Robed A. BERMAN, Appellant. 

April 7,1986. 

Ia action to teoovez damages for personal injuries, and defendaut appealed 6rom order of the Supreme 
Court, Nassau Cormty, Ii.awood, J., which g a t e d  plaintiffs motion to dismiss his affirmative 
dckm i$ a k g h g  tbat he was not proply served with process a d  denied his cross motion to 
dis3niss complaint an ground that he was not pperIy  served with process The Supreme Court, 
Appellate Division, held tbat service was prolperly made. 
m e d .  
Set also, 500 N.Y.S.2d.j.Q!26. 

West Headnow 

bUpI.0~ 
c n - u  service 

- ~ P e d S & i m G e n e t a l  
c-3 13k64 k Mode and Sufficiency of Mce. Mast Cited. C&s  

*XI3 Process 
.3sm Savicc 
*= Substituted Service 

-3 13k76 Mode and SufRcimcy of Service 
m313k79 IG teerving Copy with Member of Family or Other Person. Most Cited Caw 

If person to be served or person of suitable age and discretion refuses to open door to accept servicq 
process scrvcr mgr leave summons outside door, provided pem to whom process is sought to be 
d e l i d  is made aware that process s e a m  is doing so. &Kin~w's CPTR 30& sub& 1. 

cr*~Process +*m Ssnice 
t ~ 3  13U'A) Personal Service in General 
-313k64 k. Mode and Sufficiency of Service. Mo@ Cited Cass 

Dtfmdant, who retusadto msstpmcess m c f a t m k m e  rmdxdbsedto let himintoapartment 
building, was propqly +wxl, where scm put papers in mail slot and Wid defe~.daut he was doing 
so. =innm'i~-!R 308, SUM. 1. 
**735 &my F. Sawits, -en City (Joy Powers, of cotnrsel), fbr appellant 
M d h o l l d ,  Minion and Roe, Williston Parlc (George Repetti, of counsel), fix respondent. 
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More J-P, and RUBIN, LAWRENCE and KOOPEK JJ. 

MEMORANDUM BY l"HE COURT. 
Xn an action to recover damages for personal injuries, the debdant  appeals h m  an arder of the 
Supreme Court, Nassau Couuty (Harwood, I), dated April 10,1985, which, * h- granted 
tht p].&tBs mot;@ t~ dismiss his third and fourth t&hmtive defkmes alleging that he was not 
pperly served with process and denied his cross motion to dismiss the complaint on the ground that 
he was not properly served with process. 
Ordw t&kml, with costs. 
At the W g ,  the process server, Drew Driesen, testiikd &at he appeared at the entrance af the 
dehdant's apartment building on February 23,1985. Thamfter, he pressed *566thc "buzze!rn 
cova.w to the defmkt ls  name on fhe intacom. The defkmht responded on the intercom ancl 
acku~~1cdged tkat b was Robest Bennan. When Driesen announced that he had "some legal papers" 
fir him, the defbndant refused to meet Driesen at the e~trance and fbther rcrfused to let him into the 
building. Driesen thea told fie defendant that Tm putting these papers in the mail slotw, to which the 
deh- replied, "You know W s  not good d c c  and the Court wonY allow it". Wesea put the 
pmccss through tht mail slot and subsequently mailed the process to the defemdant as well. 

U We agree with Spsciat Tam that the process s q v a  I i c d  with CPkBtPB(I1 in 
dktmt&~ d c c  on defendant. In Bossultv. Stefnbew. 58 N.Y.2d 916.918.460 N.Y.S.2d 509, 
447 q&. 56-AD.2d. the Court of Agpesls held that, "under CPLe 
3QB (subd I), delivery of a summons may be accompliid by leaving it in the 'gcncd vicinity' of a 
puson io be s d  who 'resists' s d c c  @dcDonaZd v Ames Swvhr Co.. 22 NY2d U 
N.Y.S.2d 328.238 N.E.2d 

l.Ju2.l 
7261 1". Under Boss& if the person to be served or the person of suitable 

age and dismtion d w e s  '""736 to open the door to accept d c e ,  the process sewer may leave tbe 
summons outside tfie door, provided the person to whom the is sought to be delivered is iriade 
aware that the process server is doing so (see, Mne v. N d d  Dan?. Co.. 204 -_3-Q2,203. 
DN.Y.W_629, @id 282 Am.Div. 720.122 N.Y.S.2d 901; -Ba&&pez,-Z Misc.2d 891, 

.-- 

!!?!I 1nthiscpa+awtwaatwodcms8dan~behof~&htsofagin~~epmassaorwr 
and the dahdaxt, but the principle is the same. Thc def-t refused to open the doors, d*ough hc 
camaedwith the process emir, who told him that he was putting the paocess though the 4 slot. 

M b n d m t ' s  mnduct was ofthe a8hxdive evasive  hawker wndemed in McDonald V. ARES 
-8 Co., s ~ 4  aud it is  clear that he was waged in a delx'berae course of evasion iatended to 
frustrate resolution of the legal dispute the plaintiffwas attempting to initiate. The dehdant did not 

an immunity h n  the Bosmck -1e simply because there v,enz ~ W O  doom and some st- 
involved. We condude, as Special Term did, that h c e  was proparly made. 
N.Y.A.D. 2 DcptDcpt,1986. 
Speetor V. Berman 
500 N.Y.S.2d 735,119 A.D.2d 565 
DID OF DOCUMENT 


