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Supreme Comt, Appellate Division,
Second Department, New York.

Brika LeBlanc SPECTOR, etc., Respondent,

v.
Robert A. BERMAN, Appellant.
April 7, 1986
Henty F. Sawits, Garden City, for appellant. Mulholland, Minion & Roe, Williston Park (George L.

Repetti, of counsel), for respondent.

In an action to recover damages for personal injuries, the defendant appeals from an order of the
Supreme Court, Nassau County (Kelly, J.), dated March 1, 1985, which denied his motion for an
order prohibiting the plaintiff from attempting service of process on him upon the date of a traverse
hearing. Appeal dismissed as moot, with costs. Since we now hold in the compamon appeal of
Spector v. Berman, App.Div., S00N.Y.S.2d 735 [dec:ded herewith] ) that service of process on
February 23, 1985, was proper, no controversy remams with respect to the order appealed from; thus,
this appeal is oot (see, Matter gf Hanington v. , 62 N.Y.2d 640, 641,476 N.Y.S.2d 114,
464 N.E.2d 482; Matter of Hearst Corp. v. Clyne, 5 50 D N.Y.2d 707,431 N.Y.S.2d 400, 409 N.E.2d 876:
Gavernale v._Porsche-duds of Bay Ridge, 97 AD 2d 457, 467 N.Y.8.24 425; Nassau Trust Co. v.
Filderman, 52 A.D.2d 588, 382 N.Y.8.2d 121). .

LAZER, J.P., and RUBIN, LAWRENCE and KOOPER, JJ., concur.
N.Y.A.D. 2 Dept. 1586.

Spector v. Berman
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Supreme Court, Appellate Division, Second Department, New York.

. Erika LeBlanc SPECTOR, ¢tc., Respondent,

Robert A. BERMAN, Appellant.
April 7, 1986.

In action to recover damages for personal injuries, and defendant appealed from order of the Supreme
Court, Nassau County, Harwood, J., which granted plaintiff's motion to diswniss his affirmative
dcfense is alleging that he was not propexly served with process and denied his cross motion to
dismiss complaint on ground that he was not properly served with process. The Supreme Court,
Appellate Division, held that service was properly made.

Affirmed.

Sec also, 500 N.¥.S.2d 1006.

‘West Headnotes
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[1] KeyCite Notes

&w313 Process
=3131Y Service
<=3131I(A) Persomal Service in Genetal
»313k64 k- Mode and Sufficiency of Service, Most Cited Cases

=313 Process
+=3131I Service
o=3]1311(B) Substituted Service
¢=313k76 Mode and Sufficiency of Service
e=313k79 k. Leaving Copy with Member of Family or Other Person. Most Cited Cases

If person to be served or person of suitable age and discretion refuses to open door to accept service,
Process servex pay leave summons outside door, provided person to whom process is sought to be
delivered is made aware that process server is doing so. McKinngy's CPLR 308, subd. 1.

7
[21 KeyCite Notes S

=313 Process
331311 Service
o3 1311(A) Personal Service in General
+=313k64 k. Mode and Sufficiency of Service. Most Cited Cases

Defendant, who refused to meet process server at entrance and refased fo let him into apariment
building, was properly served, where server put papers in mail slot and told defendaat he was doing
s0. McKinney's CPLR 308, subd. 1.

**735 Henry F. Sawits, Garden City (Joy Powers, of counsel), for appellant.

Mulholland, Minion and Roe, Williston Park (George Repetti, of counsel), for respondent.



500 N.Y.S.2d 735 Page 2 of 2

Before LAZER, J.P., and RUBIN, LAWRENCE and KOOPER, JJ.

MEMORANDUM BY THE COURT.

In an action to recover damages for personal injuries, the defendant appeals from an order of the
Supreme Court, Nassau County (Harwood, J.), dated April 10, 1985, which, after a hearing, granted
the plaintiff's rootion to dismiss his third and fourth affirmative defenses slleging that he was not
properly served with process and denied his cross motion to dismiss the complaint on the ground that
he was not properly served with process.

Otder affirmed, with costs,

At the héaring, the process server, Drew Driesen, testified that he appeared at the entrance ofthe
defendant's apartment building on February 23, 1985, Thereafter, he pressed *566 the "buzzer”
corresponding to the defendant's name on the intercom, The defendant responded on the intcrcom and
acknowledged that he was Robert Berman. When Driesen announced that he had "some legal papers”
for bim, the defendant refused to meet Driesen at the entrance and further refused to let him into the
building. Driesen then told the defendant that "T'm putting these papers in the mail slot”, to which the
defendant replied, "You know that's not good service and the Court won't allow it". Dncscn put the
process through the mail slot and subsequently mailed the process to the defemdant as well.

1
== we agree with Special Term that the process server complied with CPLR 308(1) in
eﬁemm:m, service on the defendant. In Bossuk v, Steinberg, S8 N.Y.2d 916, 918, 460 N.Y.S.2d 509
affz. 88 A.D.2d 358, 453 N.Y.8.2d 687, the Court of Appeals held that, "under CPLR

3_(18 (subd. 1), delivery of a summons may be accomplished by leaving it in the 'gencral vicinity' of a
person to be served who 'resists' service (MaDonald v Ames Supply Co,. 22 N¥24 111, 115 [291
N.Y.8.2d 328, 238 N.E.2d 7261 }". Under Bossuk, if the person to be served or the person of suitable
age and discretion refuses **736 to open the door to accept service, the process server may leave the
summons outside the door, prov:dedthc person to whom the process is sought to be delivered is made
aware that the process server is doing so (see, Levine v. National Transp. Co.. 204 Misc. 202, 203,
125 N.Y.8.2d 679, affd 282 App.Div. 720, 122 N.Y.8.2d 901; Chernick v, Radriguez, 2 Misc.2d 891

. 892, 150 N.Y.5.24 149).

e
[2]_. In this case, there were two doomandanumberofﬁxghtsofsmnsbetweenﬂleprom server
and the defendant, but the principle is the same. The defendant refused to open the doors, although he
conversed with the process server, who told him that he was pmtmgthepmoess through the mail slot.
The defendant's condnet was of the affirmative evasive character condemned in MeDorald v. Ames
Supply Co., supra, and it is clear that he was engaged in a deliberate course of evagion intended to
fiustrate resolution of the legal dispute the plaintiff was attempting to igitiate. The defendant did not
acquire an immunity from the Bossuk principle simply beeause there were two doors and some steps
involved. We conclude, as Special Term did, that service was properly made.
N.Y.AD. 2 Dept.,1986.
Spector v. Berman
500 N.Y.S.2d 735, 119 A.D.2d 565
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